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MEMORANDUM

DATE:             March 24, 2006

 

TO:                  Interested Parties

 

FROM:            Assembly Member Juan Arambula, Chair, Assembly Committee on Jobs, 

Economic Development and the Economy

 

RE:                   Reforming the California Enterprise Zone Program

 

During the past four months, the Assembly Committee on Jobs, Economic Development, and the Economy (JEDE) and the Assembly Committee on Revenue and Taxation held a series of legislative hearings and meetings as part of their review of the California Enterprise Zone Program (EZ Program).

 

This memorandum sets forth JEDE’s recommendations for reforming the EZ Program to increase accountability to state and local governments, better target zone designations, improve the administration of the EZ Program and individual enterprise zones, and eliminate practices that do not further the EZ Program’s intent.
 

Throughout these hearings, it has been made abundantly clear that the EZ Program has not been comprehensively reviewed in over two decades. The hearing process has also demonstrated an intense interest in the EZ Program. The Legislature is cognizant that many parties are anxious about the fate of this Program, the timing of the Department of Housing and Community Development's (HCD) request for proposals for new zone designation and proposed regulation changes, as well as legislative efforts to reform the EZ Program. 
Clearly, political challenges and decisions confront any reform proposal, not the least of which is altering the structure of program which includes existing tax credits.  The purpose of this memorandum is to elucidate the most appropriate reforms from a public policy perspective.

 

With 18 of the current 42 enterprise zones reaching term in late 2006, a number of enterprise zone legislative proposals [AB 1766 (Dymally), AB 2502 (Arambula), AB 2506 (McCarthy), AB 2709 (Maze), AB 2589 (Runner), SB 1008 (Ducheny and Machado)] have been introduced.  This memorandum attempts to provide practical solutions to the problems identified during the course of the Committees' four oversight hearings.  The EZ Program should be looked at comprehensively, and the aforementioned legislative proposals should consider the recommendations below when moving through the legislative process.

 

The recommendations are divided into three parts:  Zone Designation, Zone Administration, and Zone Incentives.

 

I.  Zone Designations
 

        Extending Enterprise Zone Designations:  With 18 of the 42 existing zone designations reaching term by the end of 2006, it is prudent for the state to extend the life of the existing zones for a brief, but reasonable length of time, to allow the Department of HCD to complete its regulations on vouchering programs, new zone designations, and performance reviews.

 

Recommendation 1:  Extend the designation of any expiring enterprise zone until December 1, 2008.

 

Recommendation 2:  Require HCD to notify the respective policy committees and the Joint Legislative Budget Committee 60 days prior to the initiation of a new round of enterprise zone designations.

 

        Targeted Communities:  Cities and counties, either separately or jointly, may apply to HCD to have a geographic area designated as an enterprise zone.  Designations are made on a competitive basis.  Over the years, in an effort to anticipate the different conditions in urban and rural areas, eligibility has been expanded to include three separate sets of designation categories. 

 

Recommendation 3:  Merge the existing designation criteria into a single set of urban indicators and a single set of rural indicators based on existing federal and state designation criteria for geographically-targeted economic development areas (G-TEDAs).

 

Recommendation 4:  Eliminate the prohibition of designating new zones near existing zones. 

 

Recommendation 5:  Require HCD to identify the specific criteria by which areas were included within the zone in the enabling Memorandum of Understanding between HCD and the enterprise zone.  

 

Recommendation 6:  Require HCD to annually track the criteria used by the enterprise zone to establish eligibility and make this information available to the Legislature.

 

        Refocusing the Enterprise Zone Application:  Previous applications for zone designations have been costly and time consuming, without necessarily adding value to the zone or the state’s ability to manage and monitor the EZ Program.

 

Recommendation 7:  Poverty and lack of economic vitality is exclusively a threshold criterion for enterprise zone designation. 

 

Recommendation 8:  Zone designation applications shall be rated and ranked primarily on the strength of the applicants’ economic development strategy, including community-based partnerships.

 

Recommendation 9:  Economic development strategies shall include benchmarks, goals, and objectives, including a proposal for how the goals and objectives will be measured.

 

Recommendation 10:   In addition to criteria which measure the strength of the economic development strategy, HCD shall rate and rank applications based on how the strategy fits within the community’s comprehensive jurisdiction-wide economic development strategy and how much money, time, and services the locality can annually commit toward economic development activities within the zone.  The locality’s contribution shall be scored on a per capita basis. 

 

Recommendation 11:   HCD shall place a maximum on the number of pages which may be included in a zone designation application.

 

        Providing Flexibility in the Environmental Review Process:  Communities, which make the final round of the designation process, are required to complete an environmental impact report (EIR) pursuant to the California Environmental Quality Act.  Applicants have complained the EIR process is time consuming and costly.   While an EIR can provide important information as to a community's readiness, it is appropriate for the state to offer alternatives. 

 

Recommendation 12: Allow applicants with a current general plan, which includes an economic development element, to be exempted from the EIR requirement.

 

        Noncontiguous Land:  Fundamentally, the EZ Program is an economic development program.  If properly targeted toward underserved lower income areas, the state does not need to require zone contiguity.  The state should, however, require the economic strategy to clearly identify why certain lower income areas have been included within the zone and explain how the selected areas can be holistically marketed and managed as part of the enterprise zone. 

 

Recommendation 13:  Authorize noncontiguous land within enterprise zones.

 

 

II.  Zone Management
 

        Improving Zone Management:  Enterprise Zone managers have substantial responsibilities in administering the state’s largest economic development program.  Given this level of responsibility, it is appropriate for the state to set certain parameters. 

 

Recommendation 14:  Require local governments to adequately fund the administration of the program.  Failure to provide adequate staffing and funding for three years during the term of the zone shall be a basis for de-designation.  Any business that has previously accessed enterprise zone business incentives shall continue their eligibility for incentives for the original duration of the zone designation.

 

Recommendation 15:  Require enterprise zone administrators to regularly brief their local jurisdiction on the zone’s progress in meeting its goals and objectives and obtain the local jurisdiction’s approval of its annual work plan.

 

Recommendation 16:  Require zones to provide key Global Information System (GIS) information for the purpose of compiling a state GIS map of economic incentive areas.

 

Recommendation 17:  Require enterprise zone managers, in any zone designated after July 1, 2006, to develop a directory of businesses located in each enterprise zone.  Each zone marketing plan shall include how existing local, state, and federal resources will be used to retain and grow these businesses, as well as attract new businesses. 

 

        Performance Review:  Existing law requires HCD to undertake performance reviews of enterprise zones at least once every five years.  Failure to pass the performance review with a score of 75 percent or better triggers the adoption of a corrective action plan implemented through a Memorandum of Understanding between the enterprise zone and HCD.  Conceptually, this process should be effective; however, due to a lack of measurable goals and objectives, this process has not been adequate.

 

In addition, existing law needs to be strengthened to ensure local accountability.  It is important that local jurisdictions are aware of how their local zones are performing, based on the state's performance review.

 

Recommendation 18:  Require all G-TEDAs to send HCD an annual report based on benchmarks and measurable goals and objectives.  The annual report shall also have a proposed work plan.  Existing G-TEDAs have one-year to develop benchmarks, goals, and objectives, and gain approval by HCD and their local jurisdiction.  G-TEDAs that fail to meet this requirement shall be de-designated on April 15, 2008.  HCD may authorize up to two 60-day extensions for G-TEDAs that are making progress, but need time for local jurisdictional review.  These new goals and objectives will form the basis of all future performance reviews.

 

Recommendation 19:  Require HCD to evaluate an enterprise zone's level of performance on a sliding scale for each individual goal, i.e. fully met - 10 points, substantially met - 6 points, minimally met - 3 points.

 

Recommendation 20: Designation criteria should be based, to the extent possible, on the most current publicly available data.  As an example, once census data is updated, it should be reflected in state and local goals and objectives. 

 

Recommendation 21:  Require all enterprise zones be evaluated on how well the enterprise zone activities fit within the community's overall economic development strategy and to what extent the enterprise zone management comprehensively presents its accomplishments and work plan to the local jurisdiction.

 

Recommendation 22:  Require HCD to provide a copy of an enterprise zone's performance review to cities and counties participating in the zone.

 

        Reporting to the Legislature by HCD:  HCD is required to report to the Legislature every five years, evaluating the effect of the EZ Program on employment, investment and income, and on state and local tax revenues within designated areas.  This report was not produced by the now-defunct Technology, Trade, and Commerce Agency, prior to transfer of the Program to HCD.  The next five-year report is due in 2008.  HCD has committed to providing this report to the Legislature as soon as possible – potentially as early as late 2006.  Even if the report had been submitted in 2003, waiting five years for information is too long to properly monitor the EZ Program.  

 

Recommendation 23:  Require HCD to annually make information available to the Legislature on the use of state and local incentives for all geographically-targeted economic development areas (G-TEDAs), including: the number of vouchers claimed by each zone, the cost per job created in each zone, the length of employment of vouchered employees, and to what extent workforce training programs were utilized by each zone.  

 

Recommendation 24:  Require all existing G-TEDAs adopt measurable goals and objectives within one year, which will improve oversight and progress reporting.  Authorize HCD to take corrective actions against an enterprise zone that fails to adopt measurable goals and objectives including, but not limited to, de-designation. 
 

        10-Year Legislative Review:  Currently the EZ Program is scheduled to continue indefinitely, without any sunset measures to ensure accountability.  It is possible to de-designate a single zone for underperformance; however, HCD would likely then designate a new zone.  There are no measures to ensure the EZ Program itself performs adequately. 
 

Recommendation 25:  Require the Legislature to comprehensively review the EZ Program at least once every 10 years and vote to continue the designation of new enterprise zones.  All existing zones at the time of the review will be continued for the term of their initial designation, unless de-designated for cause through the existing process.  

 

        Conform Oversight Requirements between the Geographically Targeted Economic Development Areas (G-TEDAs):  In addition to enterprise zones, existing law authorizes several other G-TEDAs including the Local Agency Military Base Recovery Area (LAMBRAs), the Targeted Tax Area (TTA), and the Manufacturing Enhancement Area (MEAs).  These programs have some common provisions.  Most importantly, some of the existing monitoring and management provisions do not apply to these other G-TEDAs.

 

MEAs are very similar to Enterprise Zones; however, the vouchering procedures are different.  Both programs would be more efficient if local zone administrators, economic development practitioners, and businesses had a single set of vouchering requirements for eligible employees.

 

Recommendation 26:  Require programmatic conformity between the programs.

 

Recommendation 27:  Conform vouchering procedures for MEAs to other G-TEDAs.

 

 

III.  Zone Incentives
 

        Application of the Hiring Credit:  By far, the largest business incentive is the hiring credit.  The hiring credit is offered to businesses located within enterprise zones that hire certain qualified people.  There are currently over a dozen categories of qualified employees.  The maximum value of the credit is approximately $34,000 over a five-year term.  The credit is calculated based on employees’ wages up to 150-percent of minimum wage and allocated on a sliding scale over the five-year period.  Employers may take a credit up to 50-percent of the employees' wages the first year, 40-percent the second, 30-percent the third, 20-percent the fourth, and 10-percent the fifth.  The credit is exhausted after five years.

 

Many smaller businesses are not able to take advantage of the tax incentives offered by the EZ Program because of their relatively small tax liability.  It is important that the EZ Program provide incentives for smaller, local, and startup businesses as well as larger businesses.

 

The purpose of the hiring credit is to provide an incentive for businesses to hire individuals who typically face barriers to employment.  Individuals convicted of a felony face obvious barriers to employment, as most job applications inquire whether an applicant has been convicted of a felony.  It is not clear that individuals convicted of misdemeanors face the same barriers to employment as convicted felons, especially in light of legal prohibitions against inquiring whether an applicant has been convicted of a misdemeanor in a job application.

 

Recommendation 28:  Replace the voucher apportionment schedule from a sliding scale of 50 to 10 percent over 5 years to a straight percentage for each year.

 

Recommendation 29:  Specify that an applicant's statement may only be used as a last resort to document eligibility for a hiring credit.

 

Recommendation 30:  Prohibit an employer or the employer’s agent from being the second signatory on the applicant's statement for establishing eligibility for a hiring credit.

 

Recommendation 31:  Define eligible resident within a targeted employment area as a resident within the area from a low-income household.

Recommendation 32:  Clarify that a hiring credit may only be issued by the EZ where the business is located and the employee works 90 percent of the time.  Authorize companies located in more than one zone to obtain vouchers directly from HCD.
Recommendation 33:  Authorize small businesses to transfer the value of the hiring credit against any state taxes owed, excluding property tax.

Recommendation 34:  Define eligible ex-offender, for the purpose of the hiring credit to mean a person who has been convicted of a felony under any statute of the United States or any state.

Recommendation 35:  Add former foster youth as a new category of eligible employee under the hiring credit program.

Recommendation 36:  Require HCD establish a method to annually document, in the aggregate, how many of the vouchered employees are participating or have recently participated in CalWORKs, WIA, or other public assistance programs. 
 

        Eligible vs. Enrolled:  When the federal Jobs Training Partnership Act (JPTA) was changed to the Workforce Investment Act (WIA), the pool of individuals eligible for services expanded significantly.  While eligibility for JTPA was limited to a certain population, eligibility for WIA core services is available to all adults age 18 years of age or older.  Because it is the intent of the Legislature to provide hiring tax credits for businesses to hire certain targeted employees, clarification regarding the pool of eligible employees for hiring credits is needed.  The eligibility pool must be updated to reflect the intent of the Legislature and current federal law.

 

Recommendation 37:  Delete obsolete references to federal programs that no longer exist: Greater Avenues for Independence Act (GAIN), Job Training Partnership Act (JTPA), and replace with California Work Opportunities and Responsibility to Kids (CalWORKs) and Workforce Investment Act (WIA). 

 

Recommendation 38:  Modify the hiring tax credit by requiring qualified employees to be enrolled in specified job training programs rather than just being eligible.  Allow businesses that already use the "eligible criteria" to continue using said criteria until termination of the current zone.

 

Recommendation 39:  Specify that WIA enrollees are eligible only if they are enrolled in intensive services.
 

Recommendation 40:  Provide that "economically disadvantaged individuals" and "dislocated workers" have the same meanings as the terms used by the WIA.

 

        Employers Self-Certify:  Businesses operating in zones want the smoothest possible transactions with regards to claiming hiring credits.  One way to simplify this process is to allow businesses to self-certify eligibility and give Franchise Tax Board (FTB) the ability to audit hiring credits on tax returns.  This process will expedite hiring targeted employees and ensure accountability.

 

Recommendation 41:  Establish a three-year pilot project authorizing employers to self-certify hiring credits, require the FTB to audit a certain percentage of returns where companies have directly claimed the hiring credit, and prepare a report to the Legislature. 

  

        Pre-Certify Employees:  To ensure EZ Program efficiency, it is important for firms to have a readily available labor pool.  It would be expedient for businesses with job openings to immediately know which job applicants are eligible for hiring credits.  Zones that have pre-certified employees will be more successful in matching eligible employees with employers than zones without certified employees.

 

Recommendation 42:  Require zones to have "pre-certification" programs for eligible employees.  This does not preclude employers from hiring non-"pre-certified" employees.
 

        Veteran Definition:  Current statute defines eligible veterans as service-connected disabled veterans, veterans of the Vietnam era, and veterans who are recently separated from military service.  No definition of "recently separated from military service" exists in current statute and the code was never updated to allow for veterans serving in military conflicts in the post-Vietnam era, i.e., Iraq and Afghanistan.  It would be helpful to both zone administrators and zone businesses to have a definition of recently separated veterans.

 

Recommendation 43:  Modify the hiring tax credit by changing the definition of a qualifying veteran to include any veteran who has served on active duty and discharged in the last 24 months.

 

        Limit Look Back Provision:  The purpose of the EZ Program hiring credit is to provide firms with an incentive to hire certain eligible employees, not to reward firms for hiring employees they would have otherwise hired.  Allowing firms to amend tax returns retroactively rewards them for hiring people they hired for reasons other than the hiring credit tax incentive.  
The EZ Program hiring credit is noticeably different from the federal Work

Opportunity Act tax credit, which prohibits retroactive vouchering and requires

employers immediately notify the certifying agency of the hiring of an eligible

employee for purposes of a tax credit.  This federal requirement is a good model,

which protects the integrity of the tax credits by ensuring that credits are used as

incentives for desired actions, and not as rewards for past actions.

 

Recommendation 44:  Prohibit retroactive vouchering.  

 

Recommendation 45:  Require employers, within 21 days after an employee begins work for the employer, to submit a notice, signed by the employer and employee under penalty of perjury, to the designated local vouchering agency as part of a written request for such certification by HCD. 

 

        Tax Incentive Marketing Program:  Despite the fact that the EZ Program is the single largest economic development program in the state, there is no single entity with the statutory authority to market the program.  Each local jurisdiction markets its own zone.  The state should play a leading role in marketing the EZ Program.
 

Recommendation 46:  Establish a statutory connection between the California Business Investment Services program and the G-TEDA programs to ensure G-TEDAs have a comprehensive statewide marketing program.

 

IV.  Conclusion
The intent of this memorandum is to outline a comprehensive reform proposal for the EZ Program.  Previous changes to the EZ Program have typically occurred piecemeal and the aforementioned changes provide a holistic outline for improving the EZ Program.  Specifically, the recommendations aim to provide a roadmap for: 
· Eliminating practices which are contrary to the intent of EZ’s;
· Improving administration and oversight of the EZ Program and individual EZ's;
· Better targeting of distressed areas and serving the needs of disadvantaged persons;
· Increasing EZ Program and individual EZ accountability; and
· Providing long-term stability and predictability for businesses and affected communities.

The recommendations outlined in this memorandum .provide a roadmap for the future of the EZ Program.  This roadmap will ensure the Program meets its Legislative intent and the People of California receive a positive and tangible return on their investment.  It is hoped that the Legislature will utilize the foundation provided by the white paper, available through the JEDE website, and this memorandum during future deliberations on the direction of the EZ Program.      
JA: JEDE                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             
PAGE  
10

