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Date of Hearing: May 3, 2011
ASSEMBLY COMMITTEE ON JOBS, ECONOMIC DEVELOPMENT ADITHE
ECONOMY
V. Manuel Pérez, Chair
AB 1037 (V. Manuel Perez) — As Introduced: Febyus/, 2011
SUBJECT: Small Business Regulatory Reform

SUMMARY: Removes statutory barriers that can lthtihe full consideration of the impacts of
state regulations on businesses, especially smsithbsses.

DETAILS OF BILL: Below are descriptions of exisgitaw with bulleted explanations of the
related provisions of AB 1037.

1) Existing law states legislative intent that neittiex Office of Administrative Law (OAL) nor
the courts substitute their judgment for that & thlemaking agency.

* This bill removes this exemption from applying talO

2) Existing law requires rulemaking agencies to preesrd submit certain specified documents
to OAL when proposing to adopt, amend, or repeabalation. This document includes a
statement of reasons for the proposal, with, anothgr things, a description of reasonable
alternatives to the regulation and the agencysoreéor rejecting them, as well as a
description of reasonable alternatives to lessenntipact of the proposed regulation on
small businesses. Rulemaking agencies are noireelgo "artificially" construct
alternatives, describe unreasonable alternativgasofy why it did not describe alternatives.

» This bill revises these provisions by requiringrages to document why no alternative
was developed and provide a list of alternativédsrstied to the agency by the public
that it determined to be unreasonable.

» The bill requires agencies to seek assistance fetewant persons and organizations to
help identify alternatives.

» The bill requires agencies to assess whether thersimilar or related regulation that
has been adopted by any other regulated fedesthte agency.

3) Existing law provides legislative intent that iEamment is made at a public hearing that
raises a new issue and a member of the public segjadditional time to respond, that the
rulemaking agency consider granting the requastides not unduly delay action of the
regulation.

» This bill specifically requires the consideratidnany issue raised by the public relating
to the proposed regulation's cumulative impact.
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4) Existing law requires state agencies proposinglapg amend or repeal any administrative

5)

regulation to assess its potential adverse econonpact on California businesses and
individuals.

This bill requires that the assessment be basedwmd economic theory and practice
that is generally accepted within the related @sifenal fields.

Existing law requires the rulemaking agency to sitilsertain documents to OAL with the
adopted regulation.

This bill expands the prescribed list of documeatsclude a determination whether
opportunities for cooperation exist with anothetestor federal agency that is
implementing similar regulations in order to redtioe cumulative impact of the
regulation on small businesses.

6) Existing law has no provisions for revisiting thestimpacts of regulations.

This bill would require rulemaking agencies to unalke a second economic impact
analysis five years following its adoption to detere (a) the accuracy of the initial
assessments and (b) whether the impact on smatidsses could be lessened through
changes in the regulation.

7) Existing law defines, for the purpose of state tagons, that a small business means a

business that is independently owned and operat¢diominant in its field of operation and
has businesses activities in:

Agriculture with under $1 million in gross receiptghis bill increases the amount to $7
million;

General construction with under $9.5 million in ggaeceipts. This bill increases the
amount to $30 million;

Special trade construction with under $5 milliorgness receipts. This bill increases the
amount to $14 million;

Retail trade with under $2 million in gross recsipfhis bill increases the amount to $7
million;

Wholesale trade with under $9.5 million in grosseipts. _This bill makes no change;

Services with under $2 million in gross receiptBhis bill increases the amount to $7
million;

Transportation and warehousing with under $1.5ionilin gross receipts. This bill
increases the amount to $7 million; and

This bill adds computer programming, data procegamd systems design where the
annual receipts do not exceed $25,000.
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ADDITIONAL EXISTING LAW:

1)

2)

3)

4)

5)

Finds and declares that it is in the public intetesid, counsel, assist, and protect the
interests of small business concerns in order tintaia a healthy state economy.

Establishes the Office of the Small Business Adt®@@SBA), within the Governor's Office
of Planning and Research, for the purpose of advaréor small businesses including
responding to complaints from small businesseseamig the actions of state agencies and
the operative effects of state laws and regulations

Requires the OSBA to report to the Legislatureygwso years, on the efforts of the state in
assisting minority and other small business eniepr and make recommendations on how
to strengthen minority and other small businessrenises.

Finds and declares that there has been an unpreeddgowth in the number of
administrative regulations, in recent years antl¢berecting the problems requires the direct
involvement of the Legislature, as well as thathef executive branch of state government.
Further, statute finds and declares that the caxitgland lack of clarity in many regulations
put small businesses, which do not have the ressucchire experts to assist them, at a
distinct disadvantage.

Establishes basic minimum procedural requirementthe adoption, amendment, or repeal
of administrative regulations, including assessirgpotential adverse impact of an action on
California businesses and individuals with the psgof avoiding the imposition of
unreasonable and unnecessary regulations, repamicgydkeeping, or compliance
requirements. Among other requirements, an agsnmagquired to:

a) Base decisions on adequate information;

b) Consider the impact of a proposed rule on an imgsstbility to compete with
businesses in other states; and

c) Assess its impact on the creation or eliminatiojobé and new and expanding
businesses.

Further, no regulation adopted after January 13188y apply to a business unless the state
agency makes a finding that it is necessary fohtadth, safety or welfare of the people of
the state.

FISCAL EFFECT: Unknown

COMMENTS:

1) Purpose: According to the author, "the purposa®fL037 is to remove statutory barriers

that inhibit the full consideration of state redidas on the economy, including the small
business sector. While existing law sets fortlex@ensive process for the development and
adoption of regulations, including requiring rulekimgy agencies to consider alternative
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approaches that still achieve similar policy objext. The current process has not been as
effective in practice.

In hearings on the California economy held by tlssénbly Committee on Jobs, Economic
Development, and the Economy (JEDE) businessesrieaeatedly testified that California's
regulatory process is expensive, overly burdensame that compliance has not necessarily
provided a better quality of life for people in tstate. AB 1037 removes specific
impediments to a fair rulemaking process."

Small business studies: Due to their importandderstate economy, small business issues
have been a particular focus of JEDE for the pastiégislative sessions. In March 2009,
JEDE produced a state economic recovery strategyrtbluded several key
recommendations on the challenges facing smalhkeasj including how the state can help
small businesses access short-term capital, thertemze of regulatory reforms, and
workforce development programs that can more dyréiok to the needs of businesses.

Later in the year, JEDE held a number of hearipggifically to receive testimony from
small businesses and manufacturers about theioatonmecovery needs. During these
hearings small business prioritized two areaseiasing access to capital and reducing the
costs associated with doing business in Califoin@uding costs related to business
permits, licenses and other areas of regulatorypbance.

There are two major sources of data on the cogigaflatory compliance on businesses, the
federal Small Business Administration and the SB&8A. For the last 10 years, the federal
Small Business Administration has conducted a paeewed study that analyzes the cost of
federal government regulations on different sizdsusinesses. This research shows that
small businesses continue to bear a disproporeacstare of the federal regulatory burden.
On a per employee basis for firms with less thae®@ployees, it costs about $10,585, or
36%, more for small firms to comply with federafjudations than their larger counterparts.

In the federal peer reviewed study, the most castjylations for small businesses were
found to be environmental compliance where smadir®ss costs were 364% higher than in
large-size firms. The regulatory category with leeest disproportionate cost impact between
large and small businesses related to occupatsafiely and health and homeland security.

The impact of California regulations on small besises was unknown until 2009, when the
study required by AB 2330 (Arambula), Chapter 23@tutes of 2006, was published by the
OSBA. Although state agencies have been requirednsider the costs of adopted
regulations on the California economy, in geneaati on small business specifically, state
agencies have historically failed to meaningfulhdartake such an analysis, and instead,
have indicated that the need for the regulation avesverriding state concern. This first
state study found that total cost of regulationghtoState of California was $493 billion.
Since small businesses constitute 99.2 % of all@yep businesses in California and all of
non-employer business, the regulatory cost, acegriai the report, is shouldered
substantially by small business (averaging $134®Ber small business in 2007).

AB 2330 also required that state agencies exarhmeumulative impact of regulations.
Due, in part, to the difficult economic times, stagencies have done a poor job in meeting
this new requirement when developing and amendaigglations.
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Adoption of regulations in California: Existingiasets forth an extensive process for the
development and adoption of regulations, includeguiring the identification of potential
adverse impacts of regulations on California busses and individuals. Statute states that
the purpose of the rulemaking process is to avwdrmposition of unreasonable and
unnecessary regulations, reporting, recordkeepingompliance requirements. Businesses,
however, have repeatedly testified before thisgyatommittee that they believe that
California's regulatory process is expensive, gvedrdensome, and that compliance has not
necessarily provided a better quality of life f@ople in the state.

One of the criticisms of the process has been@idt has no real authority to ensure that the
intent of the law is enforced because its oversghinited to a procedural review. Other
criticisms have included that regulations are dgyetl without adequate regard to their
cumulative impact or challenges faced by smallwgtarge companies.

This means that while the rulemaking entity is regfito consider the impact of a regulation
on businesses and consider alternatives, the OALamly check to be sure that an
assessment has been done. Rulemaking agenciesveragecline to consider alternatives
and may limit their assessment of a regulationfsaichto only information supplied by
interested parties. AB 1037 tries to level theyiplg field by providing more transparency
and accountability into rulemaking agency actions.

Federal model for requlatory reforms: In 1976, fdgeral government established the Office
of Advocacy (FAO) within the federal Small Businésdministration. The purpose of the
FAO is to "protect, strengthen and effectively esgamt the nation's small businesses within
the federal government's legislative and rule-mglkirocesses."

Among its duties, the FAO reviews federal regulagiand makes recommendations on how
to reduce the burden on small firms and maximieebénefits small businesses can receive
from the federal government. In 2010, the FAO éskd6 letters (up from 39 in 2009) to
federal agencies, each posted on the FAO webgita@ompanied by a fact sheet
summarizing key points in the FAO letter. Thedestcovered a range of rulemaking
including, but not limited to:

e The Truth in Lending Proposed Rule, the U.S. Tregsu

* National emission standards for hazardous air tails for major and area sources:

industrial, commercial and institutional boilers\difonmental Protection Agency; and

* Proposed changes to the consultation procedures atithe Department of Labor,

Occupational Safety and Health Administration.

Another activity of the FAO is the convening ofussspecific Small Business Advocacy
Review Panels. Having a specific government eméisponsible for the review and
comment on federal regulations is particularly usbécause the FAO can provide more
detailed comments and make specific and techrécammendations to assist the
rulemaking entity in modifing a rule to lesseniitgpact on small businesses, without
necessarily reducing its policy objective.
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While California has an OSBA, the state advocatsdwt currently have the staff, or the
directed statutory mission, to formally commentpemding state regulations. AB 1037
proposes to improve the quality of alternativesdmyuiring rulemaking agencies to outreach
to individuals and organization that can help teadep alternatives that may be less
burdensome. The bill also directs agencies toidena coordinated regulatory scheme that
builds upon other related regulations as a mean®étucing cumulative effect.

New Federal Flexibility Act: In January 2011, Rdesit Obama signed Executive Order
13563 (EO) for the purpose of improving regulation regulatory review. Among other
factors, the EO stated that the federal "regulasgsgem must protect public health, welfare,
safety and our environment while promoting econognawth, innovation, competitiveness,
and job creation."

In furtherance of these objectives, the EO outlthessteps federal agencies are required to
take in adopting regulations, including tailoringas to impose the least burden on society,
while achieving policy objectives; developing rutasough an open exchange of
perspectives from affected stakeholders in theapeigector (among others); and promoting
the use of retrospective analysis on impacts ofipusly adopted regulations.

The EO also states that federal regulators sh@aognize that some industries face
significant regulatory requirements, some of whach redundant, inconsistent and
overlapping. Federal agencies are then direct@tttease coordination, simplification and
harmonization of regulations applied to the sandeistry when rulemaking.

California Small Business: California's dominantenany economic areas is based, in part,
on the significant role small businesses play edtate's $1.9 trillion economy. Businesses
with fewer than 100 employees comprise nearly 98l dusinesses, and are responsible
for employing more than 37% of all workers in thats.

Small- and medium-sized businesses are crucialetstate's international competitiveness
and are an important means for dispersing theipesgtonomic impacts of trade within the
California economy. Of the over 57,461 compantes éxported goods from California in
2008, 96% were small- and medium-sized enterp(BSBK) with fewer than 500
employees. These SMEs generated nearly half (#4%alifornia’s exports in 2008. while
nationally, SMEs represented only 31% of total eigooThese numbers include the export
of only goods and not services.

Small businesses function as economic enginesciedigen challenging economic times.
During the nation's economic downturn from 1992@®03, microenterprises (businesses
with fewer than five employees) created 318,183 jubs or 77% of all employment growth,
while larger businesses with more than 50 emplol@stover 444,000 jobs. From 2000 to
2001, microenterprises created 62,731 jobs inttite,saccounting for nearly 64% of all new
employment growth.

Unfortunately, during the current recession, sibaflinesses have not been able to play their
traditional economic recovery role due to, amorgenteasons, the double impact of losing
their access to capital resulting from the finahcisis and a drop in consumption. Equifax
reports that small business bankruptcies were &p 81 the 12 months ending September
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2009, as compared to the same period in the preyiear. Nationally, bankruptcy filings
were up 44% during the same term.

Related Legislation: Below is a list of relatetshi The first group of bills represents four

examples of the more than one dozen regulatorymefidlls introduced in the Assembly
during the current session. The eight similaremaept regulatory reform bills introduced
by Senate authors have been omitted due to spaitations. The second group of bills
reflects legislation from the prior session.

a) Group One:

)

AB 273 (Valadao) Regulations: economic impactsenaviThis bill requires the
Department of Finance to adopt and update instmstior inclusion in the State
Administrative Manual that prescribe the methodd #ny agency shall use in
making certain determinations, estimates, statesnant findings relating to the
economic and cost impacts of a regulation on bgsegand private individuals.
Status: Scheduled to be heard in Assembly ComenitteBusiness, Professions and
Consumer Protection on May 3.

AB 535 (Morrell) Regulations: five-year review amgort This bill requires a state
agency to review and report on regulations thatldpts or amends on and after
January 1, 2012, and five years following the awpor the regulation, as specified.
The bill would require that the review and repadlude 10 specified factors,
including a summary of the written criticisms oétregulation received by the
agency within the immediately preceding five yeamd the estimated economic,
small business, and consumer impact of the regulati he bill would require the
OAL to make the review and report available ondffiee's Internet Web site.
Status: Scheduled to be heard in Assembly ComenitteBusiness, Professions and
Consumer Protection on May 3.

iii) AB 541 (Morrell) — Challenges to Small BusinesstStigs: This bill directs the

California Small Business Board (Board) to focustfee next two years on, among
other items, the impact of licensing and permittiegulations on small business
startups. The Board is required to report itsifigd and recommendations to the
Governor, the Small Business Advocate, and thedlatgire. Status: Scheduled to
be head in Assembly Committee on Appropriationd/aty 4.

iv) AB 586 (Garrick) Administrative regulations: legiive review This bill requires

legislative public hearings be held if a state ageproposes to adopt a regulation that
would have a gross implementation cost in exce$d 0fmillion. Status: Scheduled
to be heard in Assembly Committee on BusinessgBsudns and Consumer
Protection on May 3.

AB 1213 (Nielsen) Regulations: philosophy and ppies of regulation This bill
adopts the regulatory philosophy and the principfeggulation, as outlined in
Presidential Executive Order 12866 and PresideBtatutive Order 13563, by
directing state agencies, among other things, pyone public participation in the
rulemaking process, to reduce redundant, incomgjste overlapping regulations
through increased agency coordination to improexilfility, and to develop and
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submit to the office a preliminary plan under whihle agency will periodically
review its existing significant regulations to detée whether any regulation should
be modified, streamlined, expanded, or repealeédtu§ Scheduled to be heard in
Assembly Committee on Business, Professions and@oer Protection on May 3.

b) Group Two: During the 2009-10 legislative sessiaore than a dozen bills were
introduced relating to reforming the process whemelgulations were developed and
approved. Although several bills relating to refiarg the California Environmental
Quality Act passed and were signed by the Govenrmregulation adoption process bill
passed. Below are examples of four bills thaethpassage.

i) AB 1949 (Logue) - Regulations: Five-year Reviewhis bill would have required
specified state agencies to review and reportad@AL on regulations that it adopts
five years after adoption. The review and repastild have included 10 specified
factors, including a summary of the written cragitis of the regulation received by
the agency within the immediately preceding fivangeand the estimated economic,
small business, and consumer impact of the regulaBtatus: The bill remained
with the Assembly Committee on Business, Professamd Consumer Protection
until the close of the 2009-10 legislative session.

i) AB 2529 (Fuentes) — State Auditor Cost Benefit ysmal This bill would have
required the State Auditor to conduct a specifiest benefit analysis of regulations.
If a proposed regulation is approved that has am@rstatewide economic cost of
more than $10 million or that the benefits of tgulation do not equal or exceed the
costs of the regulation, the State Auditor woulddxguired to notify the Legislature
and specified legislative committees are then reguio conduct a public hearing to
review the regulation. Status: The bill remaimeth the Senate Committee on
Business Professions and Consumer Protectionthatilose of the 2009-10
legislative session.

iii) AB 2692 (Tran and V. Manuel Pérez) — Small BusiReserms This bill would
have directed the California Small Business BoBwh(d) to focus for the next two
years on, among other items, the impact of licepaimd permitting regulations on
small business startups. Status: The bill wad belthe Suspense File by the
Assembly Appropriation Committee in May 2010.

iv) SB 356 (Wright) - Impact of Regulations on SmafliBesses This bill would have
required an agency considering the adoption ofjalation to consult with those
persons and businesses potentially affected anttvdelete the condition that the
agency only involve those patrties, if the propas#hrge or complex. Status: The
bill passed its policy committee hearing, but wetemed to the Assembly Committee
on Rules where it remained until the close of B@210 legislative session.

REGISTERED SUPPORT / OPPOSITION:

Support

Assembly Committee on Jobs, Economic Developmethtia® Economy (sponsor)
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California Association for Local Economic Developme

California Small Business Development Center

Small Business Development Centers, U.C. MerceddrRagNetwork
California Small Business Association

CDC Small Business Finance

Inland Empire Economic Partnership

Regional Council of Rural Counties

Yuba Sutter Economic Development Corporation

One individual wrote a letter in support

Opposition

None received

Analysis Prepared by: Toni Symonds / J., E.[E.& (916) 319-2090




